Supreme Court of California
350 McALLISTER STREET
SAN FRANCISCO, CA 94102-4797

TANI G. CANTIL-SAKAUYE
CHIEF JUSTICE OF CALIFORNIA (415) 865-7060

November 17, 2016

James P. Fox, President

Elizabeth Rindskopf Parker, Executive Director
State Bar of California

180 Howard Street

San Francisco, CA 94105

SENT VIA EMAIL AND U.S.P.S.
Re: In re Attorney Discipline System (S237081)
Dear Mr. Fox and Ms. Parker:

I am enclosing the Supreme Court’s order approving an interim special regulatory
assessment. As you will see, the court set a baseline assessment of $297 per active
member to fund the State Bar’s disciplinary system. This amount includes funding of all
discipline-related functions included in the 1998 assessment ordered in /n re Attorney
Discipline System (1998) 19 Cal.4th 582. The amount also includes funding for those
activities of the Office of Communications and the California Young Lawyers
Association that benefit the discipline system or are aimed at improving attorney
competence and ethical compliance. Such services are sufficiently analogous to those the
court funded in 1998, and will be in especially high demand in 2017 given the likelihood
that new and revised Rules of Professional Conduct and new MCLE requirements for
new attorneys will become effective next year. Finally, the amount includes a $9 per
active member assessment to permit the State Bar to implement the statutorily mandated
workforce plan, and a $5 assessment that accounts for lost revenue attributable to the
application of the State Bar’s fee waivers and scaling rules.

The Supreme Court reserves the question of whether our constitutional authority
to order an assessment extends to funding the nondiscipline, public protection functions
of the State Bar, including those of the Commission on Judicial Nominees Evaluation
(JNE), the Center on Access to Justice (Center), and the California Commission on
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Access to Justice (Commission). The court acknowledges the State Bar’s highest priority
is protection of the public, and that this objective may be achieved not only through its
discipline system, but also through the State Bar’s administration of these types of
programs, which work to ensure the integrity and effective functioning of the legal
system. For the coming year, however, the court declines to provide funding for INE, the
Center, and the Commission and strongly encourages the State Bar to identify alternate
funding sources to support these and other high priority, non-disciplinary activities.

As for the identified add-on assessments to fund implementation of the 180-day
backlog targets, to support gap funding for the case management system and the
enterprise resource planning system, and for additional revenue for the Client Security
Fund, the Supreme Court did not provide funding for the reasons stated by Justice Lui in
his special master’s report, filed November 9, 2016.

Finally, the Supreme Court declined to provide funding for a discipline monitor.
As you will recall, my September 8, 2016, letter to Executive Director Parker and then-
State Bar President David Pasternak encouraged the State Bar seek the Attorney
General’s appointment of a monitor as one of several possible unilateral reforms that the
State Bar could pursue before the end of the year. However, the court has concluded that
a discipline monitor would not be useful at this time given the significant amount of
change that the discipline system will experience in 2017, including transitioning to new
workforce configurations and a new Chief Trial Counsel.

Sincerely,

{_ Caww’ WX(

Tani G. Cantil-Sakauye

cc: Hon. Edmund G. Brown, Jr., Governor of California
Hon. Hannah-Beth Jackson, Chair, Senate Committee on Judiciary
Hon. Mark Stone, Chair, Assembly Committee on Judiciary
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The court has reviewed the request of the State Bar of California for a special
regulatory assessment, filed September 30, 2016; the supplemental submission
concerning methodology of options for a special regulatory assessment to fund the State
Bar in 2017, filed October 31, 2016; the special master’s report regarding the request of
the State Bar of California for a special regulatory assessment, filed November 9, 2016;
the second supplemental submission concerning methodology of options for a special
regulatory assessment to fund the State Bar in 2017, filed November 16, 2016; and all
amici curiae letters and other documents lodged in this proceeding,

Pursuant to the court’s inherent “ ‘power to regulate the practice of law, including
the power to admit and to discipline attorneys’ ” (In re Attorney Discipline System (1998)
19 Cal.4th 582, 592), the court issues the following order for an interim special
regulatory assessment that, in light of the particular circumstances facing the State Bar in
2017, is limited to funding the State Bar’s discipline system. With this order, the court
expresses no view on arguments made by amici curiae concerning the court’s authority to
order assessments to fund non-disciplinary functions of the State Bar. Further, the order
is not intended to preclude the State Bar from collecting mandatory fees currently
authorized by statute or from seeking voluntary member donations for activities not
funded by the assessment,

As the State Bar Act declares, protection of the public is the State Bar’s highest
priority. (Bus. & Prof. Code, § 6001.1,) The court recognizes that the State Bar
promotes this priority not only through the discipline system, but also through its
administration of programs that support the judicial selection process and fair and equal
access to justice. Because these nondiscipline programs are also critical to the integrity
and effective functioning of the legal system, the court strongly encourages the State Bar
to identify appropriate funding sources apart from the special regulatory assessment to
apply toward the discharge of these and other high priority activities in 2017.



ORDER

Rule 9.9 of the California Rules of Court (rule 9.9), regarding an interim special
regulatory assessment for attorney discipline, is hereby adopted, to become effective
immediately, as set forth in the attachment hereto,

Pursuant to this court’s inherent authority over attorney discipline and rule 9.9(c),
Justice Elwood Lui is hereby appointed as special master to supervise and oversee the
collection, disbursement, and allocation of assessments mandated by rule 9.9(b). The
special master shall ensure that funds collected pursuant to rule 9.9 are used exclusively
for the purpose of maintaining, operating, and supporting an attorney disciplinary system.
It is contemplated that these funds will be used to support the Office of Chief Trial
Counsel of the State Bar, including efforts to implement recently issued workforce plan
recommendations from the National Center for State Courts; the Office of Probation; the
State Bar Court; the Mandatory Fee Arbitration program,; the Office of Professional
Competence; the Office of General Counsel; the Office of Member Records and
Compliance; Member Billing; the discipline-related activities of the California Young
Lawyers Association; the activities of the Office of Communications in support of the
discipline system; and overhead functions necessary to support the disciplinary system,
The special master may evaluate these components of the disciplinary system and related
expenditures, and recommend to the court that funds generated by rule 9.9 be allocated
among these or other components in a particular manner.

Assessments collected pursuant to rule 9.9 shall be segregated from all other fees
and revenue collected by the State Bar, and deposited into a separate account or accounts
at a financial institution as determined by the special master and approved by this court.
The special master shall manage the funds generated pursuant to rule 9.9, before their
disbursement, as he deems appropriate. The special master and the Clerk/Administrator
of the California Supreme Court each shall have authority to make disbursements from
such account(s) for the limited purposes described herein, In managing and disbursing
these funds, the special master shall act as an agent of this court. The special master
shall be reimbursed for reasonable costs and expenses incurred in performing the duties
described herein only upon the prior order of this court.

The special master may request that the State Bar provide him with information
and reports as necessary, and may require audits of the State Bar’s expenditures related to
its disciplinary functions. The special master may implement and impose a system of
reasonable financial controls on the State Bar to facilitate the discharge of his supervision
and oversight duties. The special master shall report to the court regularly, and no less
frequently than every three months, on collections and disbursements made pursuant to
rule 9.9, At any time, he may request further guidance from or make recommendations
to the court as he determines is appropriate. '



This order is final forthwith.

Cantil-Sakauye

Chief Justice

Werdegar

Associate Justice

Chin

Associate Justice
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Associate Justice
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Associate Justice

Cuéllar

Associate Justice

Kruger

Associate Justice



ATTACHMENT

Rule 9.9 Interim Special Regulatory Assessment for Attorney Discipline

(a) This rule is adopted by the Supreme Court solely as an emergency interim measure to
protect the public, the courts, and the legal profession from the harm that may be caused
by the absence of an adequately functioning attorney disciplinary system. The Supreme
Court contemplates that the rule may be modified or repealed once legislation designed to
fund an adequate attorney disciplinary system is enacted and becomes effective.

(b)(1) Each active member shall pay a mandatory regulatory assessment of two hundred
ninety-seven dollars ($297) to the State Bar of California. This assessment is calculated
as the sum of the following amounts:

(A) Two hundred eighty-three dollars ($283) to support the following
departments and activities:

Office of Chief Trial Counsel

Office of Probation

State Bar Court

Mandatory Fee Arbitration program

Office of Professional Competence

Oftice of General Counsel

Office of Member Records and Compliance

Member Billing

Office of Communications (support of discipline only)
California Young Lawyers Association (discipline-related only).

(B) Nine dollars ($9) to fund implementation of the workforce plan
recommendations from the National Center for State Courts.

(C) Five dollars ($5) to make up for revenue the State Bar will forgo because of
assessment scaling and assessment-waivers, as provided for under this rule.

(2) The $297 assessment specifically excludes any funding for the State Bar’s
legislative lobbying, elimination of bias, and Bar relations programs,

(3) Payment of this assessment is due by March 1,2017. Late payment or nonpayment
of the assessment shall subject a member to the same penalties and/or sanctions
applicable to mandatory fees authorized by statute.

(4) The provisions regarding fee scaling, fee waivers, and penalty waivers contained in
Business and Professions Code section 6141.1 and rules 2.15 and 2.16 of the Rules of the
State Bar of California shall apply to requests for relief from payment of the assessment
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or any penalty under this rule. Applications for relief from payment shall be made to the
State Bar, which may grant or deny waivers in conformance with its existing rules and
regulations, The State Bar shall keep a record of all fee scaling and fee waivers
approved and the amount of fees affected.

(c) A special master appointed by the Supreme Court shall establish the Special Master’s
Attorney Discipline Fund, into which all money collected pursuant to this rule shall be
deposited. The special master shall oversee the disbursement and allocation of funds
from the Special Master’s Attorney Discipline Fund for the limited purpose of
maintaining, operating, and supporting an attorney disciplinary system, including
payment of the reasonable costs and expenses of the special master as ordered by the
Supreme Court. The special master shall exercise authority pursuant to the charge of the
Supreme Court and shall submit quarterly reports and recommendations to the Supreme
Court regarding the supervision and use of these funds. The State Bar shall respond in
timely and accurate fashion to the special master’s requests for information and repotts.

Should any funds collected pursuant to this rule not be used for the limited purpose set
forth in the rule, the Supreme Court may order the refund of an appropriate amount to

members or take any other action that it deems appropriate.

Rule 9.9 adopted effective November 16, 2016,



